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~~~: Order-In-Appeal No..AHM-EXCUS-001-APP-166-17-18

~ Date :20-11-2017 \JfRI ffi cffl" ~ Date of Issue D<t;~Jlx-\1-

Passed by Shri Uma Shanker Commissioner (Appeals)
Arising out of Order-in-Original No STC/13/KM/AC/D-111/16-17 Dated 10.01.2011

Issued by Assistant Commr STC, Service Tax, Ahmedabad

314"1 clcbdT cpf "JR" ~ 'CffiT
Name & Address of The Appellants

M/s. Paavan Remeshbhai Trivedi

Ahmedabad
z 3rft an2r 3rig€ al{ ft anf fa If@art atr RRRaa Tar
'Gaar e
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

m+=rr ~, ~~~~~~ cpT~:
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~,1994 cffl" tlm 86 cB' 3rcrr@~ cpT frr:.:I cB' 1fffi cffl" '3'IT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

~ aBTi<l tJ1o ~ ~, ~ ~ ~ hara 3nql#ta mznf@raw it. 2o, q #ea
61ffclcC'l cf>A.Jl\:1°,s, ~ -.=rrR, 316l-!cilcsllci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) ·3r41tu =nrqf@ravwr alt f@#ta 3#fefq, 1994 cffl" tlm 86 (1) cB' 3rcrr@ 3llT@ ~
Pllll-llcl<>1"1, 1994 * ~ 9 (1) * aiafa fetffRa nrf ~:tr- 5 -ij 'c!N mw:rr -ij cffl" '3'IT
h+ft vi Ura are; fGa 3mer fsg 3r4la at nu{ zh ur ,Raif
3hit ulft aR; (sq vs afr uf itf) sit merfr en i zznf@raw al nrafls fer
t, cfITT cB' '7WR1 {ll&GJP!cf> af3f ~ cB' rlllll4ld cfi'~ '1KiN~I'< cB' "Wf 'i't ~~ifcl5a ~~c cB' "{ij(f
# 'Gl13T ~ ctr 1fflr, 6!TM ctr 1fflr 3m wnm ·Tzar #far 6T; 5 cl z Ur a t w "{ij(f~

1 ooo / -m~ ID1fr 1 Gii ara al ni, ans # 1fflr 3m wnm <Tm~~ 5 wxsr m
50 ~ ocf> ID ffi" ~ 5000 /- ~ ~ 6l1fr I ursi hara at air, ans # 1fTlT 3ffi WTim <Tm
#faT; so ala zut Um usnar & ai 6q; 1oooo/- #h 3hut ft I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- wher7tr-ie~r-r-io~t of
service tax & interest demanded & penalty levied is more than fifty Lakhs ru, e.e.s~'in tf&if\'.lr, , of1:,'- ~ cP'1R•1 Gs ..,,~
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) ~~.1994 c!rt EfRT 86 c!rt r-nrrsii vi (2) 3ffi7@ 3rft hara Puma#), 1994 fa 9 (2)
'cfi 3ffi7@ mffur lJ>f4~.-€1.-7 it #t ur aftgirr 3gr,, tasn ge (r#)ci) 'cfi 3TrnT c!rt mwrr (0IA)(m~~ ma- N!fi) am ·3T<R
3Tgri, rr / GT 317gr 7rat A2I9k ta snr zgea, snfl4ta ruff@raw at sr4a aa 'cfi f.rw ~ ~ 3TrnT
(010) ctr ~~ 'ITTlfi I

(iii) Tre appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accomparied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zqemizitf@ra nznrar gen 3,fefm, 1975 c!rt mIT ~~-1 cfi 3ffi7@ fffRa fag 314T3er vi err
qi@erart a?rt ufq 6.so/- ha ar aura zy«ca feaz C11lT m•1

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. +#tr zye,qr ye vi hara r4la =rznf@arr (nrff@4fe) Paras6ft, 1982 if 'tlfflcr ~ 3f'<l"~'lffl'lm ml"
Rfaa Rui #6t 3lR '!fr &JR 3ITTITTtfci fcm:rr uJ@f % I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #tar era, hctzr3n ra vi +hara 3r4l#tar@raur («ft4a h4f3r4iii ahmt..:, ..:,

hr4tr3TT e[ca3rf@)fer, €&9 #r arr 39w ah 3iaiiafear(gin-)3rffGzra 288(289 frizn
39) fain: ·.oc.2&y 5it #t fa#r 3rf@,fr , r&& #r nr s h 3iaiiahara at ±fr ararr as?
arr ff@a#ra qa-fr5mr#ear3r@ark, ar fagr arr#iaiasm#sart 3r4f@aezr
mwaradsav3rf@raG ITT

a#4tar3ul rcavitars ah3iaiiami far arr gra" iifa nf@?..:, ..:,

(I) nr 11@r a giai fffr a#
(ii) hr±z sr # #t a± aa fr
(@ii) cas f@umlaat a# fr 6 a 3ia er val

q 3m72 aer zrz @ z arr h ,an fa#zr (gi. 2) 3@06u, 2014 h 3Ear a ua fciml'
·

~~~~~~3r$1Jci' ,3fCl'rc;rcfil'~ a'!ffeMI

4. f.Jr an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

q Provided further that the provisions of this Secti.on shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) iaaf , sr 3mer as sf ar#her urf@raw a mr szi sreas 3rrar res zr av..:, ..:,

fcl c1,Ra ·~h=rr ;irar i%lr -anr ~wc1,~10% 3raTdTai tR" 3TR"~tern a-us faalf@a @la avsh10%..:, ..:,

a7aarcrs #tswatt?
4(1) In view of above, an appeal against this order shall lie before · i0uh ,-
payment cf 10% of the duty demanded where duty or duty and penalty . t
penalty, where penalty alone is in dispute. -:.
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ORDER-IN-APPEAL
This order aries out of an appeal filed by Shri Pavaan Rameshbhai Trivedi,

Pritam Nagar First Slope, Opp, UCO Bank, Ellisbridge, Ahmedabad-380006 ( in short

'appellant') against Order - in - Original No. STC/13/KMIAC/D-III/16-17 dated

10.01.2017( in short 'impugned order') passed by the then Assistant Commissioner,

Service Tax Division-Ill, Ahmedabad (in short 'adjudicating authority').

2. Briefly stated that on the basis of intelligence gathered, premises of the appellant

was searched on 31.01.2007 and 20 summons were issued to during the span of two

years to provide documents such as ST-3 returns, Challans, Profit & Loss Accounts,

Balance Sheets, Bank Statement etc. for the period 2003-04 to 2007-08 and found that

they had provided services of 'Tour Operator', 'Rent-a-cab' and 'Business Auxiliary

Service' but failed to file ST-3.return and pay service tax. Hence, a show cause notice

dtd.20.04.2009 was issued which was adjudicated by the adjudicating authority vide

impugned order underwhich demand of service tax of Rs.32,122/-(Rent-a-cab

Rs.28,785/- + Business Auxiliary Service Rs.3,337/-) alongwith interest was confirmed

under Section 73(1) and 75 of the Finance Act, 1994 respectively; imposed penalty of

Rs.5000/- under Section 77ibid; imposed penalty of Rs.32,122/- under Section 78ibid

with a option to pay equal to 25% of demand confirmed if the same is paid alongwith

interest within 30 days of receipt of the impugned order..

3. Aggrieved with the impugned order, the appellant filed the . present appeal

wherein, interalia, they submitted that:

(a) they have completely paid demand alongwith interest prior to issue of SCN.

Therefore, demand under section 73(1) and penalties under Section 77 and 78 of

the Finance Act, 1994 do not survive and deserve to be quashed.

the adjudicating authority has failed to adjust the amount paid on 31.03.2009

against confirmed demand.

SCN is bad in law under Section 73(3) which expressly bars the issuance of SCN

if the duty along with interest is paid and informed to appropriate officer of central

excise.
benefit of section 80 could have been provided as they were under bonafide

belief that they are not liable to pay service tax under the head 'Rent-a-Cab

Service' and 'Business Auxiliary Service'.

they do not have any business of rent-a-cab. There may be one or two incidents

where a cab is given on rent to a friend or relative with whom they share personal

relation.
(f) they do not have any business auxiliary service. They merely used to purchase

air tickets from IATA members and sell the same to the customers. The

difference between purchase and sale price is their earnings.

(b)

(c)

(e)

(d)
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4. Personal hearing in the matter was held on 06.10.2017. Shri Hirak Ganguly,

Advocate, appeared on behalf of the appellant and re-iterated the grounds of appeal and
pleaded that SCN is time-bar and not very clear.

5. I have carefully gone through the appeal memorandum, submissions made at

the time of personal hearing, relevant provisions of law and evidences available on

records. I find that main issue to be decided is whether the SCN dtd.20.04.2009 issued

to the appellant is time--bar and deserves to be quashed or otherwise. Accordingly,
proceed to decide the case on merits.

6. At the out-set, I find that the appellant has contested they have paid demand

alongwith interest prior to issue of SCN and therefore demand under section 73(1) and

penalties imposed under Section 77 and 78 of the Finance Act, 1994 do not survive and

deserve to be quashed. In this regard, I find that that appellant has paid confirmed

demand alongwith interest on 31.03.2009 whereas the SCN is issued on 20.04.2009,

however, I do not find any documentary evidences on records having informed to the

adjudicating authority in this regard as required under Section 73(3)ibid. Hence, plea of

the appellant is not tenable. Moreover, when there are suppression and mis-statement of
facts such benefits are not available.

6.1 As regards plea of the appellant for issue of SCN being time-bar, I find that

though they had obtained service tax registration on 08.02.2006 as 'Tour Operator',

undertook services of providing 'Rent-a-cab' and earned commission from selling air

tickets, failed to ascertain correct value of services provided, failed to file ST-3 returns

and pay appropriate service· tax to govt. ex-chequer. There is hardly any misconduct and

suppression and violation of statute under the Finance Act, 1944 which they have not

done. This act on the part of appellant is violation of provisions contained in Section

701bid. This fact is admitted by the appellant in his statement dated 31.01.2007 and

17.12.2008 given under Section 14 of the Central Excise Act, 1944 read.with Section 83

of the Finance Act, 1994. Hence, because of supression of this material fact, extended

period under the provisions of Section 73(2)ibid is invokable. As such, SCN issued on

20.04.2009 covering the period from October-2003 to March-2008. is well within the
frame wok of law and not hit by limitation.

6.2 As regards imposition of penalties under Section 77 and 78ibid, I find that the

appellant has affirmed in his statements recorded under Section 14 of the Central Excise

Act, 1944 read with Section 83 of the Finance Act, 1994 on 31.01.2007 and 17.12.2008

regarding non-payment of service tax under 'Rent-a-cab service' and 'Business Auxiliary

Service' and not retracted till payment of confirmed demand and before issue of subject

SCN at any point of time. This act on their part clearly indicates their intention to evade

the service tax. Hence, I find that penalty imposed under Section 77 and 78ibid is just,
legal and proper. .

o

o
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~ 6.3 As regards plea of the appellant regarding adjustment of amount paid on

31.03.2009 against the confirmed demand against said' 'Rent-a-cab service' and

'Business Auxiliary Service' vide impugned order, I find that there is no evidences on

records having intimation given by the appellant to the adjudicating authority in this

regard. I find that if had it been intimated, it should have been appropriated against the

confirmed dues. However, since the said confirmed dues are already paid, it. is deemed
to have been appropriated.

6.4 As regards claim of benefit of section 80 by the appellant, I find that under

provisions of section 80ibid, onus lies on the appellant to prove that-they had reasonable

cause for short/non payment of service tax under the category of 'Rent-a-cab' and

'Business Auxiliary Service' at the relevant time. I find that there is no evidence on

records in this regard so as to. extend the benefit of section 80ibid to the appellant. On

the contrary, I find that the appellant have repeatedly created hindrance in the

investigation by not co-operating with the deptt. In the paragraph 4 of the impugned

SCN, it is mentioned that 20 summons had to be issued over a period of 22 months

(from 07.02.2007 to 05.11.2008) just to obtain documents.

7. In view of the above discussion and findings, I reject the appeal filed by the
appellant and uphold the impugned order.

8.

~

teed:,,
0 ,

(B.A. Patel)
Superintendent(Appeals)Q Central Tax, Ahmedabad.

BY SPEED POST TO:

.cs±."
(3#r gi#)

ah4hra 3rrzraa (374la)
.::, .

31 41as=i arrat#r a{ 3r4trat frzr3qt#aah# far snarl
The appeal filed by the appellant stands disposed of in above terms.

Shri Pavaan Rameshbhai Trivedi,
Pritam Nagar First Slope, Opp. UCO Bank,
Ellisbridge, Ahmedabad-380006.

Copy to:

(1) The Chief Commissioner, Central Tax, Ahmedabad Zone.
(2) The Principal Commissioner, Central Tax, Ahmedabad-South.(RRA Sec.).
(3) The Asstt. Commr, Central Tax Division-VII(Satellite), Ahmedabad-South.
(4) The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad-South.

(for uploading the OIA on website)
(6) Guard file

(6) P.A. file.
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