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Issued by Assistant Commr STC, Service Tax, Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penaity levied of Rs. 5 L.akhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the;-amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rup e,gsJ,@rrr‘]T Rtfj?*for q
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. .
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(iii) Ttre appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as presciibed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accomparied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (Ol0) to apply to the Appellate Tribunal. .
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2. One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982,
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores, .

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 8 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before them ,

payment cf 10% of the duty demanded where duty or duty and penalty arg lﬁds“p‘iji HOPAN

penaity, where penalty alone is in dispute.
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ORDER-IN-APPEAL
This order aries out of an appeal filed by Shri Pavaan Raméshbhai Trivedi,
Pritam Nagar First Slope, Opp. UCO Bank, Ellisbridge, Ahmedabad-380006 ( in short
‘appellant’) against Order — in - Original No. STC/13/KM/AC/D-III/16-17 dated ‘
10.01.2017( in short ‘impugned order’) passed by the then Assistant Commissioner,
Service Tax Division-lil, Ahmedabad (in short ‘adjudicating authority’).

2. Briefly stated that on the basis of intelligence gathered, premises of the appellant
was searched on 31.01.2007 and 20 summons were issued to during the span of two
years to proAvide documents such as ST-3 returns, Challans, Profit & Loss Accounts,
Balance Sheets, Bank Statement etc. for the period 2003-04 to 2007-08 and found that
they had provided services of ‘Tour Operator’, ‘Rent-a-cab’ and ‘Business Auxiliary
Service’ but failed to file ST-3.return and pay service tax. Hence, a show cause notice
dtd.20.04.2009 was issued which was adjudicated by the adjudicating authority vide
impugned order underwhich demand of service tax of Rs.32,122/-(Rent-a-cab -
Rs.28,785/- + Business Auxiliary Service Rs.3,337/-) alongwith interest was confirmed
under Section 73(1) and 75 of the Finance Act, 1994 respectively; imposed penalty of
Rs.5000/- under Section 77ibid; imposed penalty of Rs.32,122/- under Section 78ibid
with a option to pay equal to 25% of demand confirmed if the same is paid alongwith

interest within 30 days of receipt of the impugned order..

3. Aggrieved with the impugned order, the appellant filed the ;.present appeal

wherein, interalia, they submitted that: :

(a) they have completely paid demand alongwith interest prior to issue of SCN.
Therefore, demand under section 73(1) and penalties under Section 77 and 78 of
the Finance Act; 1994 do not survive and deserve to be quashed.v" -

(b) the adjudicating authority has failed to adjust the amount paid on 31.03.2009
against confirmed demand. .

(c) SCN is bad in law under Section 73(3) which expressly bars the issuance of SCN
if the duty along with interest is paid and informed to appropriéte officer of central
‘excise. '

(d) benefit of section 80 could have been provided as they were under bonafide
belief that they are not liable to pay service tax under the head ‘Rent-a-Cab
Service' and ‘Business Auxiliary Service'. '

(e) they do not have any business of rent-a-cab. There may be one or two incidents
where a cab is given on rent to a friend or relative with whom they share personal
relation.

® they do not have any business auxiliary service. They merely used to purchase
air tickets from IATA members and sell the same to the customers. The

difference between purchase and sale price is their earnings.
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4, Personal hearing in the matter was held on 06.10.2017. Shri Hirak Ganguly,

Advocate, appeared on behalf of the appeliant and re-iterated the grounds of appeal and

pleaded that SCN is time-bar and not very clear.

5. I have carefully gone through the appeal memorandum, submissions made at

the time qf personal hearing, relevant provisions of law and evidences available on
records. | find that main issue to be decided is whether the SCN dtd.20.04.2009 issued
to the appellant is time-bar and deserves to be quashed or otherwise. Accordingly, |

proceed to decide the case on merits.

6. At the out-set, | find that the appellant has contested they have paid demand
alongwith interest prior to issue of SCN and therefore demand under section 73(1) and
penalties imposed under Section 77 and 78 of the Finance Act, 1994 do not survive and
deserve to be quashed. In this regard, | find that that appellant has paid confirmed
demand alongwith interest on 31.03.2009 whereas the SCN is issued on 20.04.2009,
however, | do not find any documentary evidences on records having informed to the

adjudicating authority in this regard as required under Section 73(3)ibid. Hence, plea of

the appellant is not tenable. Moreover, when there are suppression and mis-statement of

facts such benefits are not available.

6.1 As regards plea of the appellant for issue of SCN being time-bar, | find that
though they had obtained service tax registration on 08.02.2006 as ‘Tour Operator’,
undertook services of providing ‘Rent-a-cab’ and earned commission from selling air-
tickets, failed to ascertain correct value .of services provided, failed to file ST-3 returns
and pay appropriate service tax to govt. ex-chequer. There is hardly any misconduct and
suppression and violation' of statute under the Finance Act, 1944 which they have not
done. This act on the part of appellant is violation of provisions contained in Section
70ibid. This fact is admitted by the appellant in his statement dated 31.01.2007 and
17.12.2008 given under Section 14 of the Central Excise Act, 1944 read with Section 83
of the Finance Act, 1994. Hence, because of supression of this material fact, extended
period under the provisions of Section 73(2)ibid is invokable. As such, SCN issued on
20.04.200¢ covering the period from October-2003 to March-2008. is well within the
frame wok of law and not hit by limitation.

6.2 As regards imposition of penalties under Section 77 and 78ibid, 1 find that the 4

appellant has affirmed in his statements recorded under Section 14 of the Central Excise
Act, 1944 read with Section 83 of the Finance Act, 1994 on 31.01.2007 and 1 7.12.2008
regarding non-payment of service tax under ‘Rent-a-cab service’ and ‘Business Auxiliary
Service’ and not retracted till payment of confirmed demand and before issue of subject
SCN at any point of time. This act on their part clearly indicates their intention to evade
the service tax. Hence, | find that penalty imposed under Section 77 and 78ibid is just,

legal and proper. .
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N 6.3  As regards plea of the appellant regarding adlestment of amount paid on
31.03.2009 against the confirmed demand against said ‘Rent-a-cab service’ and
‘Business Auxiliary Service' vide impugned order, | find that there is no evidences on
records having intimation given by the appellant to the adjudicating authority in this
regard. | find that if had it been intimated, it should have been appropriated against the
confirmed dues. However, since the said confirmed dues are already paid, it is deemed
to have been appropriated.

64 As .regards claim of benefit of section 80 by the appellant, | find that under
provisions of section 80ibid, onus lies on the appellant to prove that-they had reasonable
cause for short/non payment of service tax under the category of ‘Rent-a-cab’ and
‘Business Auxiliary Service' at the relevant time. | find that there is no evidence on
records in this regard so as to extend the benefit of section 80ibid to the appeliant. On
the contrary, | find that the appellant have repeatedly created hindrance in the
investigation by not co-operating with the deptt. In the paragraph 4 of the impugned -
SCN, it is mentioned that 20 s,ummoné héd to be issued over a period of 22 months
(from 07.02.2007 to 05.11.2008) just to obtain documents.

7. In view of the above discussion and findings, | reject the apbeal filed by the

appellant and uphold the impugned order.

8.  3rderrc aET gof Y 9T 3rciver T FITERT SURE T & R ST R

The appeal filed by the appellant stands disposed of in above terms. wﬁ
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Attesfed: .
/] ‘\ .
(B.A. Patel)

Superintendent(Appeals)
Central Ta_x, Ahmedabad.

BY SPEED POST TO:;

Shri Pavaan Rameshbhai Trivedi,
Pritam Nagar First Slope, Opp. UCO Bank,
Ellisbridge, Ahmedabad-3800086.

Copy to:

@) The Chief Commissioner, Central Tax, Ahmedabad Zone.
(2) The Principal Commissioner, Central Tax, Ahmedabad-South.(RRA Sec.).
(3) The Asstt. Commr, Central Tax Division-Vii(Satellite), Ahmedabad-South.
4) The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad-South.
* (for uploading the OIA on website) .
) Guard file
(6) P.A. file.
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